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Abstract

Hong Kong’s existing laws on child custody and access define parent-child relationship in terms of the “rights and authority” of each parent toward their children. Observing the law reforms in many Common Law jurisdictions, The Children Proceedings (Parental Responsibility) Bill, was proposed in 2015. The concept of “parental responsibility” emphasizes the obligations rather than the rights of the parents, and stresses the rights of the children to maintain a continuing relationship with both parents after divorce if it is in the child’s best interests. This article reports a family impact analysis on the bill. The bill is assessed to have mixed impact on families that are undergoing or have undergone parental divorce. To maximize the potential benefits of the law reform and minimize its negative impacts for all family members, a well-integrated services system is of paramount importance. The promotion of the existing ordinance on domestic violence and its integration with the legal and relationship services in the family law system is also necessary. Last but not least, with the presence of possible negative impact, rigorous evaluation research should be undertaken in order to examine the actual impacts of the law reform so as to inform the necessary remedies.

Keywords:  Family Law, divorce, child arrangement, parenting arrangement, parental responsibility, Hong Kong


The Existing Law on Child Custody and Access in Hong Kong 
In recent decades, Hong Kong has seen a trend of dramatic rise in its divorce rate. The crude divorce rate increased sharply from 1.1 per 1,000 people in 1991 to a historic high of 3.1 per 1,000 people in 2013 (Census and Statistics Department, 2015). Hong Kong’s existing laws on child custody and access define parent-child relationship in terms of the “rights and authority” of each parent toward their children (Labour and Welfare Bureau, 2015). Sole custody to mothers persists as the norm in Hong Kong, while fathers are allowed access to the children (Melloy 2012; Jockey Club Center of Suicide Research and Prevention, 2014). Although a parent is always entitled, regardless of his/her custodial status, to know and be consulted about the major matters of the children, “sole custody” is wrongly and persistently taken to imply exclusive control and ownership of the custodial parent and the exclusion of the noncustodial parent (Hong Kong Bar Association, 2012; Hong Kong Family Law Society, 2012).
The same legal model was formerly adopted in a number of other common law jurisdictions, such as England, Scotland and Australia (Law Reform Commission of Hong Kong, 2005). This custody model is described as a winner-take-all approach (Parkinson, 2006). It has been evidenced that this ‘win/lose’ adversarial model polarizes the divorcing parties as well as the legal practitioners and causes greater harm to the children by escalating existing conflicts (Firestone & Weinstein, 2004). It also gives rise to gender inequality for parents of both sexes. While most custodial mothers hold the parental rights and are thus overwhelmed by the assumption of sole responsibility of their children, nonresident fathers suffer a disadvantaged and peripheral parental role in the lives of their children. Over time, this can lead to nonresident fathers’ diminishing contact with the children or even drifting out of children’s lives altogether (Law Reform Commission of Hong Kong, 2005).

The Law Reform to Implement the “Parental Responsibility Model” in Hong Kong 
Over the last forty years, many European countries and Common Law jurisdictions shifted away from the emphasis on parents’ rights and towards children’s rights to have contact with both parents and their continuing parental responsibility (Antokolskaia, 2007; Parkinson, 2006, 2014). For instance, the United Kingdom has adopted a radical reform by abolishing the language of custody, guardianship, and access. As a replacement for them, the Children Act 1989 provided that each parent has ‘parental responsibility,’ which continues after the dissolution of a marriage. Instead of making a custody ruling to allocate a bundle of rights and powers to make decisions about the welfare of the child to any one parent, the court orders focus on the practical issues that are introduced (Parkinson 2006). Scotland and Australia made similar legislative reforms in 1995. 
	Observing the law reforms in these Common Law jurisdictions, the Law Reform Commission of Hong Kong proposed the concept of “parental responsibility” for consultation in 1998 and recommended its adoption in 2005 (Law Reform Commission of Hong Kong, 1998, 2005). A consultation on whether to implement the recommendation through legislative means was launched in December 2011 to March 2012. Though the major stakeholders generally support or do not dispute the concept, there are divided responses to implement the concept through legislative means. There is strong support from the legal professionals, strong opposition from single parents who are mostly resident mothers, and reservation from social workers and welfare NGOs (Labour and Welfare Bureau, 2013). 
After such a prolonged consideration and consultation process, a new piece of legislation, The Children Proceedings (Parental Responsibility) Bill, was proposed for consultation in 2015 (Labour and Welfare Bureau, 2015). The consultation paper of the bill states that the “parental responsibility model” “emphasizes the obligations rather than the rights of the parents, and stresses the rights of the children to maintain a continuing relationship with both parents after divorce if it is in the child’s best interests” (p.1). The bill is broadly based on the English Children Act 1989 and its amendments in the Children and Family Act 2014, supplemented with the amended Family Law Act 1975 in Australia and Scotland Children Act 1995. 

The Children Proceedings (Parental Responsibility) Bill 
With reference to Children Act 1989 in England, the Bill abolishes the outmoded common Law right of the father to be natural guardian and replaces “guardianship” with “parental responsibility.” Based on the Scotland Children Act 1995, the concept of parental responsibility under the bill encompasses all parental duties and rights towards the child. The function of “parental right” is to facilitate the parents to fulfill “parental responsibility”. The responsibilities and rights of a parent are proposed to be: 
Parental Responsibilities
(a) Safeguarding the child’s best interests; 
(b) Providing direction and guidance to the child in a manner appropriate to the child’s development; 
(c) Maintaining personal relations and direct contact with the child on a regular basis; and 
(d) Acting as the child’s legal representative. 
Parental Rights
(a) Living with the child or otherwise regulating the child’s residence;
(b) Controlling, directing or guiding the child’s upbringing in a manner appropriate to the child’s stage of development; 
(c) Maintaining personal relations and direct contact with the child on a regular basis; and
(d) Acting as the child’s legal representative. 
The bill allows for parents’ independent decision-making on day-to-day matters, but requires mutual notification for major medical, educational and religious decisions for the child. It requires written consent of the other parent or court order for a change of the child’s surname, removing the child out of Hong Kong for more than one month, or removing the child out of Hong Kong permanently.
Following the amendments of the Children Act 1989 in 2014, the bill abolishes the current custody and access orders and replaces them with the following orders: ‘Child Arrangement Order’ which addresses arrangements relating to the person with whom a child is to live, spend time or have contact with; ‘Prohibited Steps Order’ which prohibits the exercise of certain aspects of parental responsibility, for example to prevent a parent from relocating the child outside the area of jurisdiction; and ‘Specific Issue Order’, which allows the court to determine a specific question that has arisen or may arise, (i.e., schooling), in connection with any aspect of parental responsibility for a child. 
	To assist the court in determining what is in the best interests of the child in these proceedings, a statutory checklist of factors is proposed broadly based on that set out in the Children Act 1989 in England. Family violence and practical difficulties of the child maintaining contact with a parent are taken from the amended version of the Family Law Act 1975 in Australia and included as additional factors for consideration. These factors include, inter alia:
(a) The ascertainable views of the child concerned (considered in the light of the child’s age and understanding);
(b) The child’s physical, emotional and educational needs;
(c) The nature of the relationship of the child with each of the child’s parents and with other persons; 
(d) The likely effect on the child of any change in the child’s circumstances;
(e) The child’s age, maturity, sex, social and cultural background, as well as any other relevant characteristics; 
(f) Any harm that the child has suffered or is at risk of suffering; 
(g) Any family violence involving the child or a member of the child’s family; 
(h) How capable each of the child’s parents, and any other person in relation to whom the court considers the question to be relevant, is of meeting the child’s needs; 
(i) The practical difficulty and expense of the child’s maintaining contact with a parent. 
	In addition to adding the view of the child into the checklist, the bill also specified how the child’s views should be ascertained by the court, given that a child should not be required to express views, and set out a list of circumstances to determine when it is appropriate to appoint a separate representative for a child in children proceedings. Other significant legislation reforms include the acquisition of parental responsibility for an unmarried father by signing the birth register and the removal of the limitation (i.e., to apply for leave) on the third parties (such as grandparents) to apply for court orders (including a maintenance order against either or both parents) in relation to the child as long as the child has been living with the Third Party for a total of one year (365 days) out of the previous three years. 
	With reference to the shortfalls of the models that the other countries adopted, words such as ‘joint’, ‘shared’ and ‘equal’ in those models suggested, to some extent, the rights of a parent to shared time or shared rights to the child (Law Society of Hong Kong, 2012). These words are totally omitted in the bill. Furthermore, a non-prescriptive approach has been adopted to encourage the continuous parental involvement of both parents, particularly the nonresident parents without a presumption on the proportion of shared care or the extent of minimum contact. It takes a flexible legal framework to determine the preferred parenting arrangement according to what is in the best interests of the child in each case (Labour and Welfare Bureau, 2013). Nonetheless, the default continuing parental responsibility does convey a pro-contact sentiment, and the requirement for joint decision-making of the parents on major decisions reflects the presumption of some extent of cooperative parenting. 
In conjunction with the proposed legislative reform, the Social Welfare Department has been undertaking publicity measures and public education work to promote the concept of continuing parental responsibility. These include a territory-wide program entitled Marriage May End, but Parenthood Goes on, including a set of DVD, two sets of information sheets for social workers and parents, and a set of handbook to provide more detailed information and guidance to separated/divorced parents and their children on co-parenting issues. A two-year pilot project on child contact services was launched in late 2016. 

The Controversy on the Possible Impacts of the Law Reform on Families Involved
Despite the forthcoming legislation, possible impacts of the legislative reform remain controversial. Those who support the reform expect that parental hostility during divorce proceedings will be reduced as both parents could be involved in the lives of their children after divorce. The parents would see no need to battle for their parental rights through “winning” custody (Labour and Welfare Bureau, 2013; Scully-Hill, 2016). Women’s groups and single parents’ groups do not subscribe to the model. With concrete experience in the difficulty of managing the relationship between partners before and after divorce, they perceive the imposition of the model to be a very demanding, if not unrealistic, expectation of separated/divorced parents. There are concerns that it may provide more excuses and opportunities for abusive parents to continue harassing their former spouse and children after separation/divorce. Furthermore, those parents who remain angry or hostile may abuse the new model to cause trouble for the former spouse and children, even if violence is not present (Lau, 2014). 
These concerns indicate the need for thoughtful scrutiny of the possible impacts of the proposed legislation on members of separating/divorcing and post-separation/post-divorce families. The following sections present a comprehensive family impact assessment of the bill. Results of the analyses will inform the necessary measures to maximize the potential benefits of the law reform and minimize its negative impacts.

Family Impact Analysis 

Family impact analysis is informed by a growing vision of incorporating a family perspective or family impact lens in policy-making (Bogenschneider, et al., 2012; Families Commission, 2005). It examines how policy or legislation may benefit families or produce unintended negative consequences with the intention of maximizing the positive impacts and minimizing the negative impacts. Based on an ecological-systemic perspective (Bogenschneider, et al., 2012; Families Commission, 2005; Law, 2008; Wong, 2010), family impact analysis envisions that policies, legislations, and programs constitute and shape the environmental context in which families function and thus affect family well-being and subsequently affect individual family members’ well-being. The law of divorce is recognized as a social and psychological process, in addition to a legal one. Decisions of the parents and the courts continue to have impacts on the parties concerned years after the legal divorce (Law Reform Commission of Hong Kong, 2005). 
The most commonly adopted approach in conducting a family impact analysis is a checklist approach. A key step of the checklist approach is the selection of a suitable checklist/checklist questions (Family Impact Institute, 2017). After careful scrutiny, the Family Test of the United Kingdom (Department for Work and Pensions, 2014) provides the most direct and relevant questions that address the family impacts of proposed bill. There are five questions in the test: 
1.	What kind(s) of impact might the policy have on family formation?
2.	What kind(s) of impact will be the policy have on families going through key transitions such as becoming parents, getting married, fostering or adopting, bereavement, redundancy, new caring responsibilities or the onset of a long-term health condition?
3.	What impacts will the policy have on all family members’ ability to play a full role in family life, including parenting and other caring responsibilities? 
4.	How does the policy impact families before, during and after couple separation?
5.	How does the policy impact those families most at risk of deterioration of relationship quality and breakdown? 
These questions are somehow interrelated and overlapped rather than discrete with each other, question 2 to 4 will be combined to facilitate the analysis. The following analysis is based on research evidence on the impacts of similar law reforms in other countries and a few relevant research findings in Hong Kong. 

Possible Family Impacts of the Bill
Impacts on Family Formation
The bill aims to preserve parent-child relationship and parents’ commitment to the welfare of the children despite the dissolution of the couple relationship. In addition to the paradigm shift from the emphasis on “parental rights and authority” to “parental responsibility”, the legislation reform conveys a strong message on the “insolvability of parenthood” and “enduring family” (Parksinson, 2015).  “Although separation [and divorce] may lead to or bring about the dissolution of a marital or quasi-marital relationship, the lives of the parents remain inextricably entwined with one another as a consequence of the continuing obligations of parenthood” (Parkinson, 2006, p.239). Ahrons (1994) proposed the concept of “binuclear family”—parents living apart but continuing to be parents of their children and parental partners to one another. In other words, the parental responsibility model may preserve the family and facilitate its transformation into a cross-household family system. On the other hand, Smart & Neale (1999) warn that by legitimizing post-divorce families as binuclear families, we reinforce the ideology that two parents (i.e. the participation of the fathers) is necessary for healthy family functioning. It will cause harm to families in alternative arrangements such as single parent families and grand-parenting families. 

Impacts on Families Going through the Transition of Separation/Divorce and Family Members’ Ability to Play a Full Role in Family Life
Reinstating of Nonresident Parents’ Parenthood 
Separation and divorce are stressful life events and family transitions (Holme & Rahe, 1967). Continued contact with both parents after divorce will minimize the children’s loss of important relationships. The bill conveys a clear social expectation for ongoing contact of both parents with the children and cooperative parenting of the parents. Neale & Smart’s (1997) perceived it as a move towards the restoration of the status of fatherhood with regard to the fact that most nonresident parents are fathers in many jurisdictions including Hong Kong. The same restoration effect applies to the parenthood of unmarried fathers through the acquisition of parental responsibility by signing the birth register. Furthermore, the legislation reform removing the limitation on third parties right to apply for court orders in relation to the child recognizes the significant care-giving role of the grandparents and other relatives in post-divorce families in Hong Kong (Cheung & Park, 2016). It may benefit the children with kinship care when deemed necessary. 

Possible Facilitating Effects on Nonresident Parents’ Parental Involvement
Studies in the United States identified a trend toward an increase in fathers’ post-divorce involvement with their children with the legislation changes in the law governing child custody (Maccoby, Depner, & Mnookin, 2014). Fathers with joint legal custody see their children more frequently than do other fathers (Arditti, 1992; Seltzer, 1998). With reference to these overseas empirical results, it is expected that the legislation reform in Hong Kong will facilitate nonresidential parents’ involvement. Systemic meta-analysis found the benefits of an ongoing meaningful relationship with the nonresident parents and the children. It is the quality of contact instead of the frequency of contact that matters (Adamsons & Johnson, 2013; Amato & Gilbert, 1999). Consistently, studies in Hong Kong found that nonresident parents’ involvement in quality parenting was positively associated with children’s self-esteem (Lau, 2008; Lau, Lam & Cheung, 2016).  

Mixed Impacts of the Complicated Family Dynamics Arise from Post-divorce Co-parenting
Nevertheless, empirical studies found that nonresident parents’ involvement is not always beneficial to children’s well-being. Its effects is very much a function of the broader family context (Elam, Sandler, Wolchik, & Tein, 2016). There is evidence that post-divorce co-parenting is a demanding task for parents in Hong Kong and often yields complicated family dynamics (Lau, et al., 2016). Based on the report of resident parents who were users of a family services agency, a more active parental involvement of the nonresident parents exposed children to greater risk of being triangulated within parental conflicts and a lower degree of residential parent-child intimacy (Lau, 2017). Furthermore, conforming to social expectation for post-divorce co-parenting without any genuine resolution of relational difficulties and grievances was a driving force of parents’ mixed co-parenting characterized by parental communication, inter-parental support and inter-parental conflict (Lau, et al., 2016). The complicated family dynamics made the proposed legislation reform a mixed blessing to the children and parents in those families. 
In fact, results of studies showed that similar law reforms in U.K. and Australia led to more disputes over children, particularly contravention applications (Neale & Smart, 1997; Rhoades, Graycar, & Harrison, 2001). “What has happened is that, while fewer parents fight over their legal parental status, growing numbers have been taking battles to court over contact; conflict has not given way to co-operation” (Kaganas, 2013, p.282). Graycar (2012) pointed out that with the abolishment of the guardianship and custody altogether, “the parents now had “parental responsibility” which was almost inevitably shared, irrespective of where (or with whom) the children lived. [ . . . ] It intensified dispute among those who could not agree” (p.251). In such cases, continuous parental involvement of both parents after divorce may mean the extension of their unresolved relational disputes into their post-divorce co-parenting (Antokolskaia, 2007). 

Lack of a Well-integrated Service System in Hong Kong to Minimize Parental Conflict
Fortunately, Australian data after the law reform in 2006 showed “a general decline in parental conflict among separated families in more recent cohorts, including shared-time families” (Smyth, Chisholm, & Rodgers, 2014, p.145). This positive change is attributed to the provision of child-sensitive dispute-resolution processes and well integrated legal and relationship support services, rather than changes in the legislation itself. The Australian Government not only changed the law in 2006, it also introduced a comprehensive package of reforms to the entire family law system. Parents were mandated to attempt “family dispute resolution’—that is, mediation—before being permitted to the file an application for parenting orders in court, unless exempted because of issues of violence or abuse or because the case was otherwise deemed unsuitable for mediation (Parkinson, 2014). A network of Family Relationship Center was introduced throughout Australia. The centers provide information, referrals and individual intake sessions plus one joint-mediation session free of charge. Two additional joint session are free to low-income families. They act as an early intervention strategy to help separating parents to work out their parenting arrangements (Smyth, et al., 2014). 
In Hong Kong separating/divorcing parents are encouraged to make use of mediation on a voluntary basis. The service is still underutilized as reflected in the relatively low number of mediation cases when compared with the number of divorce decrees granted. There is no evaluation on the compliance rate of agreement and re-litigation after mediation (Department of Social Work, The Chinese University of Hong Kong, 2017). The two pioneer projects on parental coordination and child contact service are under operation with short-term funding. With different funding sources, the services are fragmented rather than well integrated. The government always prescribes the integrated family service centers as a panacea for a full spectrum of individual and family needs, and difficulties range from disaster relief, cold warning and support to street sleepers, addressing individuals and families’ unmet needs in housing, social, and economic support and crisis intervention in the midst of family tragedies and intensive follow-up afterword. Giving them the same roles and functions of Family Relationship Centers will surely over-stretch their capacity. Without well-integrated support services, the positive trend of declining disputes in Australia is unlikely to happen in Hong Kong. 

Consequences to Resident parents, Particularly Mothers 
The lack of a well-integrated services system in Hong Kong demonstrates that there is inadequate attention given to the effect that co-parenting may have on the quality of life of parents, particularly resident parents who must make more of the accommodations (Glennon, 2007). Taking a feminist perspective, Barnett (2014) commented that the law reform may sustain the post-separation family by constraining women’s autonomy and rendering an invisible burden on mothers to facilitate and sustain post-separation contact between children and fathers. Additionally, a pro-contact sentiment may have the effect of identifying resident mothers who resist paternal ‘involvement’ as deviant (Kaganas, 2013). 

Impacts on Those Families Most at Risk of Deterioration of Relationship Quality 
The greatest concern on the impact of the law reform relates to families with domestic abuse or an imbalance in the parties’ respective dominance or control. The results of a recent study in Hong Kong illustrate the power issues inherent in divorcing and post-divorce families with domestic violence (Lau, et al., 2016). The study identified significant associations between physical violence before divorce or separation and one-way support from resident parents to nonresident parents and this one-way support and inter-parental conflict. The results suggest that physical violence before the divorce or separation increases the likelihood of both an unequal give-and-take in the co-parental relationship and conflict later on. While a presumption on continuing parental responsibilities might empower caring nonresident parents to negotiate for greater parental involvement, it may also strengthen the hand of a nonresident parent wishing to control or harass the other parent (Kaganas, 2013). Although the bill makes no presumption on shared care or shared parenting, a pro-contact sentiment and settlement culture that favors parents’ own agreement in the place of litigation may make these power issues invisible in the divorce process. 
To balance the emphasis on parent-child contacts and parental involvement with adequate protection against abuse, the proposed bill has included history of family violence and abuse in the checklist as a consideration in determining the best interests of the child. The “friendly parent” provision—a parent’s willingness and effort to facilitate the parental involvement of the other parent (Grycar, 2012; Smyth, et al., 2014)—is not a consideration in determining the best interests of the child. It may reduce the risk that a parent may hesitate to disclose family violence or resist contact due to the fear of being perceived as an “unfriendly parent”. A non-prescriptive flexible parenting arrangement framework also helps to reduce the risk of harassment and abuse. However, some respondents expressed concerns about the inflexibility of the legislation to provide for individual cases (Labour and Welfare Bureau, 2013). Possible confusion of the legislation in Hong Kong and those in jurisdictions that adopted a “one-size-fits-all” presumption on parenting arrangements, such as equal shared parental responsibility, in Australia seems to cause many worries.  
The concern about better protection of children and parents subject to domestic violence has also been addressed with the amendment of the Domestic Violence Ordinance (scheduled to become the Domestic and Cohabitation Relationship Violence Ordinance) in 2009. The ordinance was expanded to persons formerly in spousal/cohabitation relationships and their children. However, the legislation is underutilized due to the lack of awareness and knowledge about the ordinance and socio-cultural factors such a reluctance to talk about violence (Barrow & Scully-Hill, 2016).  

Summary of the Analyses and Recommendations
The bill is assessed to have mixed impact on families that are undergoing or have undergone parental separation or divorce. It may have differential impacts on different family members as well. It seems to have the most positive impact on nonresident parents by reinstating their parenthood. For children, it may benefit them via nonresident parents’ enhanced parental involvement and meanwhile harm to them with the complicated family dynamics arising from difficulties in post-divorce co-parenting. The resident parents seem to be in the most disadvantaged position in the social discourse under a pro-contact sentiment and shoulder much burden in sustaining children’s contact with both parents. To maximize the potential benefits of the law reform and minimize its negative impacts for all family members, a well-integrated services system is of paramount importance. It would be much more than the provision of a mandatory mediation or information session or an additional child contact center. The promotion of the existing ordinance on domestic violence and its integration with the legal and relationship services in the family law system is also necessary. 
With reference to the lesson learned from Australia that any change to the legislative framework in family law runs the risk of being interpreted differently among various interest groups and professionals (Family Law Committee, 2002). It is suggested to address the evidenced misunderstanding on the presumption of the legislation via a clear statement in the bill to clarify its non-prescriptive approach in contact and parenting arrangements. The statement on the meaning of ‘involvement” in the Children and Family Act 2014 in England (Part II, s11(2B)) can be seen as a precedent. Last but not least, with the presence of possible negative impact, rigorous evaluation research should be undertaken in order to examine the actual impacts of the law reform so as to inform the necessary remedies. 
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