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Introduction
Listening to the voice of the child within family dispute resolution processes has become a 'clarion call' in recent decades.[footnoteRef:2] Increasingly, the welfare paradigm in family law in England and Wales, which viewed children as vulnerable dependents, has been challenged by a new paradigm emphasising children's rights and viewing children as competent social actors who have a right to be consulted following the breakdown of their parents' relationship.[footnoteRef:3]  [2:  James, A.L. and James, A. (1999) 'Pump Up the Volume: Listening to Children in Separation and Divorce' Childhood 6 (2): 189-206 at p.189]  [3: Hunter, R. (2007) ‘Close Encounters of a Judicial Kind: “Hearing” Children's “Voices” in Family Law Proceedings’, Child and Family Law Quarterly, 19: 283–303; James and James (1999), ibid; Parkinson, P. and Cashmore, J. (2009) The voice of a child in family law disputes, Oxford Scholarship online; Smart, C. and Neale, B. (2000) '“It’s my life too”—Children’s perspectives on post-divorce parenting'. Family Law, 30 (3): 163–169] 


When parents separate, children overwhelmingly report that they want information, both general and specific, and that they wish to be consulted on the arrangements to be made for them.[footnoteRef:4] They wish to have a 'voice', not necessarily a 'choice' in the arrangements made (save for children in abusive or violent families who want both a voice and a choice).[footnoteRef:5] Uncertainty coupled with fear of decisions being made without their involvement causes distress for children.[footnoteRef:6] Conversely, children who report that they were consulted over or inﬂuenced the making of contact and residence arrangements report higher degrees of satisfaction with the arrangements.[footnoteRef:7] Giving children a voice can lead to more durable agreements; improved parental alliances; better father–child relationships and more cooperative co-parenting.[footnoteRef:8]  [4: Smart and Neale (2000), ibid; Walker, J. and Lake-Carroll, A. (2014) 'Hearing the Voices of Children and Young People in Dispute Resolution Processes', Report of the Family Mediation Task Force, Appendix D. Ministry of Justice; Walker, J., McCarthy, P., Coombes, M., Richards, M. and Bridge, C. (2007) The Family Advice and Information Service: A changing role for family lawyers in England and Wales (Legal Services Commission); Walker, J., McCarthy, P., Stark, C. and Laing, K. (2004) Picking up the Pieces: Marriage and divorce two years after information provision (Lord Chancellor’s Department).]  [5: Parkinson, P. and Cashmore, J., (2007) 'Children’s and Parents’ Perceptions on Children’s Participation in Decision Making after Parental Separation and Divorce' Family Court Review, Vol. 46 (1) 91-104; Parkinson and Cashmore (2009), op. cit. 3; Smart and Neale (2000), op. cit. 3.]  [6:  Douglas, G., Murch, M., Scanlan, L. and Perry, A. (2000) ‘Safeguarding Children's Welfare in Non-Contentious Divorce: Towards a New Conception of the Legal Process’, Modern Law Review, 63: 177–196; Lansdown, G. (2011) Every Child’s Right to be Heard: A Resource Guide on the UN Committee on the Rights of the Child General Comment No.12. (Save the Children UK on behalf of Save the Children and UNICEF)]  [7:  Butler, I., Scanlon, L., Robinson, M., Douglas, G. and Murch, M. (2002) ‘Children's involvement in their parents' divorce: Implications for practice.’ Children and Society, 16(2): 89-102.]  [8:  Walker and Lake-Carroll (2014), op. cit. 4] 


The right of the child capable of forming his or her own views to express those views freely in all matters affecting them, and for the views of the child to be given due weight in accordance with the child's age and maturity, is enshrined in the United Nations Convention on the Rights of the Child 1989, Article 12 (Article 12). Article 12.2 provides that the right of the child capable of expressing his or her view to do so extends to both “judicial and administrative proceedings affecting the child”. According to the Committee on the Rights of the Child, this encompasses alternative dispute resolution mechanisms such as mediation.[footnoteRef:9] [9:  Committee on the Rights of the Child (2009) General Comment No. 12 The right of the child to be heard, CRC/C/GC/12, United Nations Convention on the Rights of the Child, para. 32; Lansdown (2011) op. cit. 6] 


 In spite of the compelling evidence that children wish to be heard following parental separation, the evidence to date, in much of Europe as well as the UK,[footnoteRef:10] is that the emphasis on hearing the voice of the child on family breakdown is more rhetorical than real.[footnoteRef:11] As Ferguson convincingly argues,[footnoteRef:12] it does children a dis-service to give them the 'right' to be heard in theory unless in practice that right is exercisable, and leads to better outcomes as assessed by the child.  [10:  Rešetar, B. and Emery, R. (2008) 'Children's Rights in European Legal Proceedings: Why are Family Practices so Different from Legal Theories?' Family Court Review, 46 (1): 65–77]  [11:  James and James (1999), op. cit. 2.]  [12:  Ferguson, L. (2013) 'Not merely rights for children but children’s rights: The theory gap and the assumption of the importance of children’s rights', International Journal of Children’s Rights, 21: 177–208.
] 


Drawing on data from a three-year ESRC-funded project, ‘Mapping Paths to Family Justice’ (the project), this paper documents the ways in which children's voices continue to be marginalised in three out-of-court family dispute resolution (FDR) processes in England and Wales; solicitor negotiations, mediation and collaborative law.  This marginalisation may occur through: 
(a) Lack of direct consultation with children in the process 
(b) Loss of focus on the child in the FDR process 
(c) Parties’ use of the rhetoric of child welfare to promote their own positions, resulting in children being exposed to prolonged and deepening conflict between their parents and possibly court proceedings. 

Each of these causes of marginalisation and silencing - or at least diminishment - of the voice of the child in FDR processes will be discussed. The paper will conclude by considering the need for some qualification of the principle of party autonomy in out-of-court dispute resolution processes to ensure that children’s voices are heard.

Background and aims
There are three main types of FDR practised in post-separation parenting disputes in the UK. These are: solicitor negotiation (in which solicitors engage in a process of correspondence and discussion to broker a solution on behalf of their clients without going to court); mediation (in which both parties attempt to resolve issues relating to their separation with the assistance of a professional family mediator) and collaborative law (in which each party is represented by their own lawyer and negotiations are conducted face to face in four-way meetings between the parties and their lawyers, with all parties agreeing not to go to court). Against the backdrop of changes in the landscape of family law outlined below, the project’s central aim was to provide evidence about the awareness, usage, experience and outcomes of these three FDR processes. The project also sought to:

· produce a ‘map’ of family dispute resolution pathways and consider which pathways are most appropriate for which cases and parties;
·  consider which (if any) norms are embedded in these different processes and
· provide research evidence to inform policy and consider best practice.

There have been seismic shifts in the landscape of family dispute resolution in the UK in recent decades. Traditionally, people’s first port of call when faced with problems concerning family breakdown was to see a solicitor.[footnoteRef:13] However, since the 1990s, successive UK governments have promoted mediation as the preferred means of resolving family disputes. People applying for legal aid for family disputes were first required to receive information and be assessed for suitability for mediation. Subsequently, unless falling within a narrow band of exemptions (chiefly relating to domestic violence issues), any party wishing to make a court application following family breakdown is required to first attend a Mediation Information and Assessment Meeting (MIAM).[footnoteRef:14]  A MIAM is a short meeting that provides information about mediation as a way of resolving disputes.[footnoteRef:15] Legal aid is now effectively available only for mediation, not for court proceedings.[footnoteRef:16]  Collaborative Law, was introduced to England and Wales in 2003, in response to the dissatisfaction of a number of family lawyers with traditional adversarial processes. Since it has never been supported by public funding, however, it tends to be used mainly by relatively well-off parties, primarily to resolve financial arrangements, although the interests of children are an essential consideration in that process. [13:  Genn, H (1999) Paths to Justice: What People Do and Think about Going to Law? (Oxford: Hart Publishing).]  [14: Children and Families Act 2014,, s. 10 (1)]  [15:  Practice Direction 3A – Family Mediation Information and Assessment Meetings (MIAMs); and now Children and Families Act 2014.]  [16:  Legal Aid, Sentencing and Punishment of Offenders Act 2012.] 


In 2013 the Family Justice Review, led by Sir David Norgrove, made a raft of recommendations to overhaul the family justice system in England and Wales indicating that, “these recommendations aim to ensure that children’s interests are truly central to the operation of the family justice system.”[footnoteRef:17] The UK government accepted the review's recommendations stating that one of the “key principles” guiding reform of the family justice system should be that “children must be given an opportunity to have their voices heard in the decisions that affect them.”[footnoteRef:18] In light of this commitment, this paper examines the extent to which children's voices are “heard” in FDR processes in England and Wales. [17:  Family Justice Review, Final Report (November 2011), Department for Education and Ministry of Justice, p.26.]  [18:  Ministry of Justice and Department for Education (2012) The Government Response to the Family Justice Review: A system with children and families at its heart, Cm 8273, at p. 8.] 


Methods
The study had three phases. First, we undertook a national survey of awareness and experiences of the three FDR processes under review using a structured questionnaire administered as part of two larger surveys: the TNS-BMRB nationally representative Omnibus survey, and the Civil and Social Justice Panel Survey. Results of the survey phase are reported elsewhere.[footnoteRef:19]   [19:  For a summary of the Phase 1 findings see Barlow et al. (2013) 'Mapping Paths to Family Justice - a National Picture of Findings on Out of Court Family Dispute Resolution' Family Law 43 (3): pp 306-10. 
] 


In phase two we undertook in-depth qualitative interviews with 96 parties (45 men and 51 women) who had undergone one or more of the dispute resolution processes in the past 15 years. Several parties had experienced more than one process; 56 had experienced Mediation, 44 Solicitor Negotiation and 8 Collaborative Law. There was a mixture of legally aided and non-legally aided parties. Some parties were recruited via follow-up contacts from the surveys, but most were recruited via law firms and mediation organisations. Consequently, the majority of parties interviewed had experienced family dispute resolution relatively recently (with the earliest mediation experiences dating from 2002). There was also a range of successful and unsuccessful attempts at FDR.
 
 We also undertook in-depth qualitative interviews with 40 solicitors and mediators. The majority of the solicitors interviewed were trained and practised in all three FDR processes. Just over half of those practising solely as mediators had come from a legal background with just under half from a non-legal (therapeutic/social work) background. 

Phase three entailed recording sessions from each FDR process and analysing the transcripts to understand the dynamics of the process and the interactions between the parties and practitioners, and to triangulate the interview data. We recorded five mediation processes (4 children’s matters and one financial; 4 sole and one co-mediation; involving a total of 9 separate sessions) and three collaborative law processes (all concerning divorce and financial matters; involving a total of 11 separate sessions – with one case running to 7 sessions). In the two collaborative cases where the parties had minor children, the parties had agreed post-separation arrangements for the children prior to commencing the collaborative process. In relation to solicitor negotiations, we took the pragmatic decision to record the first solicitor-client interview since this is when the client would be explaining the disputed issues, the solicitor would be giving advice and explaining FDR options, and (ideally) together they would be agreeing a course of action. Additionally, most of the subsequent progress of a negotiated case is conducted by telephone or written correspondence rather than face-to-face meetings. We recorded 5 lawyer-client first interviews: 2 concerning children’s matters, 2 divorce and finances and one focused primarily on divorce; 4 privately funded and one legally aided. 

The voice of the child in contested proceedings
When a court is determining any question with respect to a child's upbringing, the welfare of the child is the ‘paramount consideration’.[footnoteRef:20] In order to determine how best to promote the child’s welfare, the court must, amongst a number of other factors, consider 'the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding).'[footnoteRef:21] At the first court appointment the judge must consider ‘the way to involve the child’[footnoteRef:22] and ‘how are the wishes and feelings of the child to be ascertained (if at all)?’[footnoteRef:23] Traditionally the child's views in contested proceedings are sought by appointing a Family Court Adviser[footnoteRef:24] to report to the court on the child’s wishes and feelings, or, in more serious and intractable cases, by making the child a party to proceedings and appointing a Guardian to represent the child’s interests to the court.[footnoteRef:25] Some courts have adopted the practice of requiring all children over the age of 8 to attend court for the first appointment, when they will be interviewed by a Family Court Adviser and their views fed back to the judge and the parties, however this practice is not widespread. [20:  The Children Act 1989, s1(1)]  [21:  The Children Act 1989, s1(3)]  [22:  Practice Direction 12b – The Revised Private Law Programme, para 2.2 (f)]  [23:  Ibid, para 5.5 (a)]  [24:  Children Act 1989, s. 7]  [25:  Ibid, s.9.2] 

More typically, two factors interact to limit the degree of consultation with children. First due to financial constraints, courts are encouraged to minimise the ordering of reports and appointment of Guardians to cases only where they are absolutely necessary. Secondly, courts strongly encourage parents to agree arrangements between themselves rather than proceeding to adjudication, which again may obviate any need to ascertain the child’s views. 

In reality, then, children are consulted in only a minority of cases that go to court.[footnoteRef:26]  Indeed, this fact was highlighted by one of the parties we interviewed, Henry,[footnoteRef:27] a father with residence of two children aged 13 and nine. He explained that within contested residence proceedings the children wrote a letter to their mother:  [26:  There have also been criticism of how children’s wishes and feelings are obtained and responded to in court proceedings, but that is beyond the scope of this paper. See, e.g.  Sawyer, C. (2000) 'An Inside Story- Ascertaining the Child's Wishes and Feelings', Family Law, 30 (3): 170; May, V. and Smart, C. (2004) ‘Silence in court? – hearing children in residence and contact disputes' Child and Family Law Quarterly, 16(3): 305-315; Smart, C. and Neale, B. (1999) Family Fragments? Cambridge: Polity; Smart and Neale (2000), op. cit. 3.]  [27:  All names used in this paper, for both parties and practitioners, are pseudonyms. ] 


“saying that they were concerned they didn’t feel they were being listened to and that nobody from this Cafcass place[footnoteRef:28] had actually asked them what they wanted yet and they were concerned that it was all rushing forward and nobody would give them the information so they couldn't express proper opinions and so on.”  [28:  Cafcass – the Children and Family Court Advisory and Support Service – is the organisation responsible for the provision of court welfare services, including Family Court Advisers and Children’s Guardians.] 


Following accusations from the mother's solicitors that Henry had coerced the children to write the letter the Family Court Adviser appointed a mediator qualified to undertake direct consultation to speak to the children which the children, Henry reported, found helpful. However, following a change of personnel at Cafcass, the new Family Court Adviser took the decision that further sessions between the children and the mediator were not appropriate. 
The voice of the child in out-of-court FDR processes
The codes and protocols governing family law solicitors, mediators and collaborative lawyers in England and Wales require practitioners to promote the child's welfare as the paramount consideration in family law disputes. The codes/protocols also encourage the separation of children's and adults' needs with parents encouraged to focus on the children's needs.[footnoteRef:29]  [29:  Family Law Protocol, Third Edition (2010) para. 1.5; Mediation Council's Code of Practice 5.7.1] 


Traditionally solicitors have been viewed as adversarial and mediation (and collaborative law) as more conciliatory. However recent research into solicitors' practice shows that most family lawyers are committed to a non-adversarial approach which considers the long term interests of the family, particularly children, not just the client's interests.[footnoteRef:30] Webley asserts that within the context of FDR, both the Law Society (which regulates family lawyers) and the College of Mediators, “appear to be converging on a feminised conception of professional, which shuns latent adversarialism and prizes co-operation and settlement for the good of children and long term parenting arrangements.”[footnoteRef:31] [30: See Eekelaar, J., Maclean, M. and Beinart, S. (2000) Family Lawyers: The Divorce Work of Solicitors, Hart Publishing; Ingleby, R (1992) Solicitors and Divorce, Oxford: Oxford University Press; Sarat, A. and Felstiner, W. (1995) Divorce Lawyers and their Clients: Power and Meaning in Legal Process, Oxford: Oxford University Press.]  [31: Webley, L., (2010) Adversarialism and Consensus? The Professions’ Construction of Solicitor and Family Mediator Identity and Role, Quid Pro: New Orleans at p. 198.] 


Nevertheless, within all FDR processes, parents remain the “principal conduit” for conveying the wishes and feelings of the children to lawyers and mediators.[footnoteRef:32] The remainder of this paper considers the evidence from the ‘Mapping Paths to Family Justice’ project concerning the extent to which children's voices are heard in mediation, collaborative law and solicitor negotiations.  [32: O’Quigley, A. (2000) Listening to children’s views. The findings and recommendations of recent research. Joseph Rowntree Foundation.] 


Direct consultation with children in mediation 
The Code of Practice for mediators requires mediators to encourage participants to consider the children’s wishes and feelings.  If appropriate, mediators may discuss with participants whether and to what extent it is proper to consult the children directly in order to ascertain their wishes and feelings.[footnoteRef:33] [33:  Mediation Council's Code of Practice 5.7.2] 


Although the UK's Family Mediation Council (FMC) has 396 mediators on its register trained to provide direct consultation with children, very few children and young people participate directly in the mediation process, with some mediators involving children maybe once or twice a year at most.[footnoteRef:34] Mediation is child-focused but rarely child-inclusive and where children are included this is usually to assist parents' decision-making in difficult cases or where parents are stuck. The decision to include children is taken by the adults rather than viewed as the right of the child.[footnoteRef:35] [34:  Walker and Lake-Carroll (2014), op. cit. 4]  [35:  Ibid.] 


The lack of consensus amongst practitioner interviewees in the present study over whether child-inclusive mediation is in the best interests of children reflects similar disagreements in the research.[footnoteRef:36] Emery suggests that children (save for teenagers where appropriate) should generally not be included in mediation as he feels that in giving children the ‘right’ to be heard in mediation, too many children end up with the ‘responsibility’ of making custody decisions. He argues that parents know what is best for their children and parents should take responsibility for decision-making over children on family breakdown.[footnoteRef:37] Walker argues persuasively, however, that children can distinguish between participation and decision-making and that consulting children directly should never be about the latter.[footnoteRef:38] [36:  Dennison, G.  (2010) 'Is mediation compatible with children's rights?' Journal of Social Welfare and Family Law, 32(2):169-182]  [37:  Emery, R. (2012) Re-negotiating Family Relationships: Divorce, Child Custody and Mediation, 2nd Edition, The Guilford Press. ]  [38:  Walker, J. (2013) 'How can we ensure that children’s voices are heard in mediation?' Family Law, 43(2): 191-195] 


In child-focused mediation the mediator encourages the parties to keep the children at the forefront of the decision-making but children are not directly consulted. In child-inclusive mediation the views of the child are sought directly, by the child speaking to the mediator or to an independent child consultant. McIntosh et al. found that parents and children reported enduring reductions in levels of conflict and improved management of disputes following child-focused and child-inclusive mediation. However, child-inclusive mediation was also associated with a significant level of parental relationship repair and improved emotional availability of parents to children. Agreements reached were developmentally sensitive with parents and children more content with arrangements over a one-year period post-mediation.[footnoteRef:39] Agreements reached in child-inclusive mediation were more enduring than agreements made in child-focused mediation at a four-year follow-up.[footnoteRef:40] [39:  McIntosh, J., Wells, Y., Smith, B. and Long, C. (2008) 'Child-focused and child-inclusive divorce mediation: Comparative outcomes from a prospective study of post-separation adjustments', Family Court  Review, 46(1): 105–124]  [40:  McIntosh, J., Smyth, B., Kelaher, M., Wells, Y. and Long, C. (2010). ‘Post-separation parenting arrangements: Patterns of developmental outcomes: Studies of Two Risk Groups’, Family Matters (86): 40-48] 


Direct consultation with children: Evidence from the practitioner sample
Of the 31 mediators in our practitioner sample, 20 were qualified to provide direct consultation with children. But only a couple of mediators practised direct consultation relatively frequently. One of these estimated that she had an average of three cases a year. Consistent with Walker and Lake-Carroll's findings,[footnoteRef:41] most practised direct consultation rarely. Many had had only one or two cases ever. Some were qualified but never practised, either because of lack of opportunity, personal misgivings or because they belonged to mediation organisations opposed in principle to direct consultation with children. One mediator had no experience of direct consultation despite having been qualified for ten years. It was perhaps therefore unsurprising that there were very few examples of child-inclusive mediation in our party sample. Where direct consultation does take place this is almost always carried out by a different mediator or child consultant to ensure that the children have an independent voice. [41:  Walker, and Lake-Carroll(2014), op. cit. 4] 


Some practitioners who had undertaken the direct consultation training expressed misgivings over the quality of the training offered. The additional cost of child-inclusive mediation was also a barrier. Consent from both parents for the mediator to consult the child was not always forthcoming.  Several mediators were cautious about direct consultation because of the risk that, consciously or unconsciously, parents might seek to influence the child, adding pressure on the child, particularly where the parents held polarised positions. There were concerns that it can be difficult for the mediator to assess accurately whether the child had been 'primed' by a parent. Other mediators expressed reticence because of difficulties around how information from the children would be fed back to the parents, with concerns that the process could be damaging for the child if not handled well. These concerns echo the anxieties over direct consultation expressed by mediators in much of the available research.[footnoteRef:42]  [42:  Walker (2013) op. cit. 38] 


In the present study, the reservations of practitioners reluctant to engage children directly in the mediation process centred on the belief that the parents ought to be able to adequately represent the child's voice. The view of the majority of those who had reservations about child-inclusive mediation was summarised by Peter Young, a mediator and former solicitor:

“To be honest I have never found the need to bring children into mediation because my practice seems to work quite well on the basis that the children’s voice is heard but it’s the parents that will bring that voice.”  

By contrast, some mediators were positive about the potential for direct consultation to assist older children who might be struggling to tell their parents what they really feel, and some thought that direct consultation enabled the mediator to understand more fully the dynamic of the whole family: 

[Direct consultation with children] “really gives you a much better sense of the whole family; the whole dynamic.” (Laura Gurney)

Others viewed direct consultation as the right of the child:

I am “very pro direct consultation… I am very much about involving the voice of the child, you know. All the research that I have read in the last 10 years tells me the same common factor; children don't feel heard, they feel lied to and they feel betrayed by the parents because they haven’t been told the truth about things, there is no honesty in the process for them, and that the decision making quite often ignores the children’s wishes.” (Molly Turner)
One mediator said that very often the parents give diametrically opposed versions of what the children say they want so direct consultation gives the children an opportunity to say how they actually feel and is “really, really useful in terms of getting parents to see it from the child’s perspective.” (Hannah Phillips)

Walker concludes that the patchy exercise of direct consultation of children in mediation in the UK “appears to have been based less on the rights and needs of children and more on ...factors to do with the personal position of each mediator on the matter.”[footnoteRef:43] The evidence from the present study bears out this observation. There was also some limited evidence that those most comfortable with the concept of direct consultation often had previous professional experience of working with children. This suggests that mediators may require additional initial training and continued professional development to enable them to undertake or refer to direct consultation where appropriate.  [43:  Walker (2013) ibid.] 


Direct consultation with children: Evidence from the party sample
The party interviewees were generally reluctant to engage in child-inclusive mediation.  Ryan, whose eldest two children were aged 16 and 17, indicated that direct consultation was not considered but he would not have supported it as he felt that mediation would have been “awkward” if the children were involved and he did not think that it would be good for them.

Lynn's mediator did raise the possibility of the parties' eight-year-old daughter attending mediation. The parties were unable to agree the practicalities of who would take the child to and from mediation.  The daughter considered attending but in the event did not wish to take up the mediator’s offer.

Most parents wanted to minimise the impact of the separation on the children and believed that this could be achieved best by shielding the children from involvement in the chosen FDR process. Claire, a mother of two young children, typified this view:
“We didn’t tell them until we had already got this agreement sorted and I had found somewhere [to live].  So they were told probably 2 weeks before I moved out that it was all happening.  So at the time of the mediation they didn’t know anything about it, but of course we wanted to protect the children from all that as much as possible…” 

Some parties actively chose mediation because they thought that would avoid the children facing the “trauma” of being interviewed by court officers:

“I just wanted a resolution. I didn’t want... because my concern was when I looked about going to court was that the children, because of their age, would be interviewed by court officers and I didn’t want to put them through that, and so I just wanted a resolution… where the children... I knew they had to be involved at some stage but I wanted a resolution where it was less traumatic for the children.” (Malcolm)

McIntosh et al.’s study highlighted the ability of direct consultation to assist parents “to see it from the child’s perspective”. One of the fathers who had used child-inclusive mediation to resolve his family dispute in McIntosh's sample, for example, observed:

“I heard their opinions, which were an eye opener. It gave insight into what they were going through. I do stuff differently now. Getting past the hurt and seeing them more clearly is what happened.”[footnoteRef:44] [44:  McIntosh et al. (2008) op. cit. 39 at p. 117.] 


However, this was not a view expressed within our party sample. The parties whose children were consulted were generally not particularly positive about the experience for the children. Gerald was unhappy that his children were interviewed together when he had wanted the mediator to see them separately. The parties failed to reach agreement in mediation but subsequently settled following intervention from Gerald's ex-wife's new partner. 
Ernest said that he “felt uncomfortable” about the mediator's suggestion of speaking directly to his 11-year-old daughter because he felt that his ex-wife was putting the children “in a position where they would have to make a choice”. He agreed that the mediator could speak to the child about a specific issue (choice of school) but felt that the mediator went beyond “the original remit” by discussing contact arrangements with the child as well. Ernest had told his daughter that he would support her choice of school “110%” and, after the child clearly articulated her choice in direct consultation, the parties agreed matters without recourse to the court. However, Ernest thought that consulting his daughter direct had “put her in a difficult position”. His view was:

“I think mediation has to be child-focused… rather than child-inclusive. I think there are better ways of bringing the child… I think the jargon now is 'into the room'. I think there’s better ways of focusing on the child than actually bringing them to mediation. I think it puts them in a very difficult position… I am not saying it’s not appropriate in all cases, but I think it has to be managed so very carefully.”

Although the research yielded insufficient data on parties’ experiences of child inclusive mediation to be able to make an assessment of its value, parties did report in some cases how, after prolonged dispute, consulting the children outside the dispute resolution process had helped to resolve the issue. For example Sheila’s ex-husband proposed in collaborative sessions an arrangement whereby the children would spend more time with him, which Sheila resisted because she did not think it would be in the children’s best interests at that particular time. This was one of the reasons the collaborative process broke down, after which:

“I actually spoke to the kids... and I said, ‘Look, part of the reason things were difficult was because we were about to make these new arrangements. What do you think?’ And they said, ‘Fine, we’ll try it’.”

It would appear that consulting children may be an effective mechanism for dealing with some difficult cases, particularly where parties have fixed and incompatible conceptions of child welfare.
Direct consultation with children: The recorded sessions
None of our recorded mediation sessions included direct consultation with children, although the children involved were mostly too young for this to be a realistic option. Neither was there any evidence from the party interviews or recorded sessions of children being given the opportunity to speak to a child consultant in collaborative law, and none of the collaborative practitioners suggested hearing the voice of the child in this way. Moreover, the fact that child inclusive mediation appears to be a relatively ad-hoc and sparsely used practice makes it difficult to test concerns or to draw conclusions about its efficacy. 

Focus on the child in the FDR process 
All three processes officially espouse a focus on the children’s needs and well-being, both in children’s cases and in financial cases where there are dependent children. The increasing number of ‘hybrid’ practitioners, qualified in more than one process, has arguably helped to ensure that child focus has become part of lawyer-led processes. Richard Benson, a practitioner qualified in the three processes, indicated that a child-focused approach is “fundamental” to all family dispute resolution processes, a view echoed unanimously in the practitioner interviews. He demonstrated this approach in a recorded session subsequent to his practitioner interview:

“The reality is as you have said, you have got kids and they are at the heart of the solution.”(Solicitor-Client Interview 203)

Many parties said that the mediator or solicitor did focus on the child’s welfare and put that at the centre of negotiations:

“[The mediator was] very clear with me that it was about the children and not about either of us, really. It was all about them.” (Tilda, settled child arrangements in mediation)

“My lawyer yeah, she 100% she agreed with me that the kids should come first.” (Jason, solicitor negotiations followed by children proceedings that settled prior to final hearing)

Good practitioners in all FDR processes provided information to parties on the courts’ focus on children’s welfare, and also on social science evidence about child development. In the absence of direct consultation, several parties reported that by providing helpful, age appropriate literature on separation for the children to read, their mediators had “empowered” the children. 

In the recorded sessions, we saw considerable emphasis on “bringing the children into the room” by discussing the children's personalities at the beginning of the first session.[footnoteRef:45] Often this appears to be a 'good ice-breaker' and is used by practitioners as a reminder that the process is 'child-focused'. The following exchange in collaborative case 214 typifies this approach: [45:  Cf Trinder, L., Jenks, C.J. and Firth A. (2010) ‘Talking Children into Being in Absentia? Children as a Strategic and Contingent Resource in Family Court Dispute Resolution’ Child and Family Law Quarterly 22(2): 234-257, who found that this did not occur in the in-court conciliation sessions they observed.] 

Wife's collaborative lawyer:
“We have got the [children] on the agenda, not because we think there was anything major to think about from what I gather, as everything seems to be going reasonably well there, but just as a kind of reminder that, you know, they are three very important people who aren’t sitting in this room.”
Husband's collaborative lawyer:
“I would like to hear what they are like. Would you mind describing them…? Because all I know is sort of how old they are and what they are doing [educationally]… but I don't really know much about them…”

A discussion of the child's personality was also used to good effect at the outset of mediation 209, a highly conflictual contact dispute, as a means of getting the parents to focus on what they did agree on, namely that they were the proud parents of a “clever… switched on… bubbly” toddler.

In the recorded mediation sessions, mediators often used 'reframing' techniques when parties were becoming positional to try to break an impasse and to try to refocus the discussion on the children's needs. For example:

Wife: 
“My priority is for [husband] to realise that having the children half the time is not in their best interest.”

Mediator:
“So can I rephrase that, if I may, – and I do this all the time – arrangements for the children?” (Mediation 207)

There was also evidence of effective use of reframing to move negotiations forward in a child-centred way in the party interviews: 

“One of my husband’s objectives was to spend as much time with the children as possible and so the mediator said, ‘Well, why don’t we phrase it as to be able to build meaningful relationships with the children?’” (Tracy, Mediation)

In the recorded sessions we observed mediators in particular using a focus on the child’s welfare as a tool to bring the parties together and encourage them to put their adult dispute aside in order to co-operate as parents and to reach agreement.[footnoteRef:46] Mediators often made several appeals during the sessions to try to keep the discussion child-focused and to diffuse tensions if conflict escalated: [46:  Trinder et al. (2010) ibid report similar findings.] 


“[L]et’s explore the options in terms of reintroducing contact, bearing in mind that what we are looking for here is a solution that has [child]’s best interests at heart rather than a solution that is specifically geared to either one of you, because that's the most important isn’t it?” (Co-mediator, 209)
(and later): 
“Let’s just return [mother], let’s just return to the central issue here which is the welfare of [child].” (Co-mediator, 209)

Despite this evidence of good practice, where parties were entrenched in their adult dispute, practitioners' efforts to get the parties to focus on the children were often in vain resulting in children’s interests receding into the background. 
In addition to loss of child-focus in some instances, there were also a number of parties who said that they thought the process was not child focused, for example:

“And how far did you think that the mediator was focusing on the needs of your daughter?

I don't think he was at all. No, not at all.  I don't think my daughter was mentioned in any way of him explaining to us that we are parents to a child, that wasn’t the process.  All he kept making it about was me and [ex-partner] ... instead of the child being the important part of all this.” (Karl)  

 “I expected us to be talking about what was best for my son but it turned out to be, in my opinion, what was best for his mum.” (Leo, Mediation)

Some parties felt that that there was incongruence between mediation theory and practice. Sonia, for example, indicated that in the MIAM the mediator had emphasised the need to focus on the children but, in Sonia's opinion, had failed to put this into practice in the mediation session:

“[The mediator] decided that we had a choice between discussing our finances or discussing about the child, and we discussed finances. And she made that decision, therefore, that that was the most important thing… It’s like [the mediator] knows what to say. It’s not like she’s not aware of it; she just didn’t do it. So there’s no point in saying it.”

Some parties felt that the focus was on agreement rather than the best interests of the children:

“Do you feel the children were at the centre of the process?  Were they trying to make you do what was right for them, is that how it was explained, or was it more adult focused would you say? 

I can’t say that it was to me very completely child focused… [Mediation] wasn’t directed. It was more 'this is what [ex-partner] wants to do, this is what Rebecca wants to do, can you come to an arrangement of what you want?' rather than ‘this is what is best for the children’.” (Rebecca, mediation)

An important caveat is that the perceived lack of child-focus outlined above largely reflects the interviewed party's perception, but this may also be a symptom of the problem. In a number of the party interviews the party appeared to conflate the child’s interests and their own interests, or at least to have difficulty separating the children’s needs from their own, casting doubt on practitioners’ views reported earlier that parents are the best representatives of children’s voices.  

Parties’ use of the rhetoric of child welfare to promote their own positions 
Vaughan notes the tendency for spouses/partners to uncouple “asymmetrically”; that is to be at different stages of the grieving process over the breakdown of the relationship.[footnoteRef:47] There was evidence of this asymmetry in all three processes. Best practice in such circumstances was for the practitioner to halt the proceedings until both parties were emotionally ready to cooperate and cope with negotiations with the ex-partner. Emery suggests that when parties at different stages in the grieving process try to negotiate, this asymmetry can lead to “his” and “her” versions of the divorce as well as “his” and “her” versions of how the children are coping with the divorce.[footnoteRef:48] The parents then become polarised in their positions, each strategically invoking the rhetoric of children's rights to advance and legitimise their own immutable positions. Similarly, Sawyer suggests that the culture of non-adversarialism in family disputes has achieved: [47:  Vaughan, D. (1990) Uncoupling, Turning Points in Intimate Relationships. New York: Vintage Books.]  [48:  Emery, R.E., (2012) Re-negotiating Family Relationships: Divorce, Child Custody and Mediation, 2nd Edition, The Guilford Press. ] 


“… a remarkable feat of language whereby a certain structure of parental rights is renamed ‘children's rights' so as to make it impossible to question, and dissent becomes untenable and even pathological.”[footnoteRef:49] [49:  Sawyer, C. (2000) op. cit. 26 at p. 173. See also James, A. L. (2008), 'Children, the UNCRC, and Family Law in England and Wales'. Family Court Review, 46 (1): 53–64; Ryrstedt, E. (2012) 'Mediation regarding children - is the result always in the best interests of the child? A view from Sweden' Int. J.L.P.F. 2012, 26(2), 220-241; Trinder et al. (2010) op. cit. 45; Walker (2013) op. cit. 38.
] 


In the party interviews, we found one party accusing the other of using child welfare rhetoric to legitimise their position:

“[My ex-husband] kept banging on about [child welfare]. You see, this is his big thing that, you know, he wanted what’s best for the children and I didn’t. I was just a selfish mad woman, you know. So in fact, he kept banging on about it. He knew the correct buzzwords. He knew what sort of things to hang his argument on, so he kept banging on about it. [The mediator] didn’t really need to.” (Monica)

This phenomenon was also strikingly evident in our recorded sessions. Three of the four mediations involving children disputes were unresolved because of fundamental clashes between the parents over their views on children's best interests. Appeals by the mediators to approach the negotiations as “Team Parents” (206) or “Project Children” (207) are fruitless when parents are so polarised, and exhortations to focus on the child's needs rather than their own are equally fruitless when both parents insist that they ARE focusing on the child’s needs:    

Mother:
“…when the children fall over, when they cry, when they wake up in the night, it is me that they ask for. And children need to be with their mum the majority of the time. There’s no doubt about that, [husband], they need to be with their mum.”

Father:
“… in the same way that [wife] is being emphatic about ‘I believe that that would be best for the children,’ then that’s my position too… If it was significantly less than equal time with each of us, then they won’t have the relationship with me that they deserve, and need.”(Mediation 207)

 Like the fathers in Smart and Neale's study, the fathers in the mediated cases with parents expressing polarised views invoked a ‘rights’ discourse, casting themselves in the role of a victim forced to enforce their legitimate rights.[footnoteRef:50] But their perceived rights to spend equal time with their children tended to be cast in terms of their children’s ‘rights’ to have their father equally involved in their upbringing. The mothers in these cases, by contrast, invoked a discourse of care, asserting children’s need for stability and routine with themselves as primary carer. Inevitably, children’s own wishes, and how they might feel about the conflict between their parents, become sidelined in such disputes.   [50:  Smart and Neale (1999) op. cit. 26] 


Conclusions
The fundamental shift away from court towards out-of-court settlement of family disputes in recent decades may be seen to have resulted in a loss of opportunities for children’s voices to be heard in decision-making about post-separation parenting arrangements. The evidence from the present study, confirming earlier research in England & Wales, is that children are rarely consulted in out-of-court dispute resolution processes.  And in the absence of direct consultation with children, while dispute resolution practitioners endeavour to be child-focused, there is an inevitable tendency for all processes to become dominated by adult agendas and for children’s voices to be marginalised. 

Our findings suggest that, in order to place children more at the centre of the decision-making process,[footnoteRef:51] there is a need for a more systematic – and nuanced – approach to the inclusion of the voice of the child in all out-of-court dispute resolution processes. Since divorce and separation is a process not a discrete event[footnoteRef:52] involvement of the child must also be viewed as a process and must be tailored to the needs of the individual child.[footnoteRef:53]  [51:  Barton, C. and Pugsley, J. (2014)'The Voice Of The Child: Are Mediators Listening?' Family Law (3):  357-358]  [52:  Mansfield, P. (2000) 'From Divorce Prevention to Marriage Support. In The Rt. Hon. Lord Justice Thorpe, and E. Clarke (Eds.), No Fault or Flaw The Future of the Family Law Act 1996, (Papers given to the President’s Third Inter-Disciplinary Conference on Family Law) Bristol: Jordans Publishing Ltd, 29-33    ]  [53:  Smart and Neale (1999) op. cit. 26; Walker (2013) op. cit. 38; Committee on the Rights of the Child (2009) op. cit. 9 at para. 133.] 


Ensuring that children’s voices are heard would require some qualification of the principle of party autonomy, which is taken to be a fundamental tenet of FDR, but which recognises only the two adult parties to a family dispute as the key players in its resolution. The most obvious way to achieve such a change would be by means of amendment to the codes and protocols for solicitors, mediators and collaborative lawyers to reflect the expectation that (a) children should be informed of their rights to express their views in decisions concerning them following parental separation,[footnoteRef:54] and (b) children should be afforded the opportunity to make their views known. How children's views would be sought in practice would need careful consideration. Children's right to express a view must include a right not to express a view should they so choose. Nevertheless, such amendments would have the effect of shifting the issue of hearing children’s voices in out-of-court FDR processes from the margins to centre-stage, and of reframing the issue from being a matter of children’s welfare to one of children’s rights. [54: Committee on the Rights of the Child (2009) op. cit. 9 at para. 41; Lansdown op. cit. 6] 
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